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Abstract
Testing is necessary to ensure the effective enforcement of  the anti-discrimination laws.  Discrimination 
in housing is rarely overt. Testing is often the only means available to show that a housing provider was 
motivated by discrimination. Testing can rebut claims that the housing was unavailable and can show that 
similarly situated applicants were treated differently or given false information because of  their protected sta-
tus. Testers who are treated differently suffer damage, and they should be awarded damages similar to those 
awarded bona fide complainants.  
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1 The Problem – How does one detect discrimination?
In a case decided in December 2015, the District Court of  Litomerice found that a real 
estate agent violated the Czech Anti-Discrimination Act and the Charter of  Fundamental 






The  trial  judge  found discrimination  and ordered  the  agent  to  apologize  to  the  tester. 
However, the judge refused to award damages to the tester on the ground that the tester 
should not have been surprised to find discrimination.2 Neither party appealed the ruling.3
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There is a history of  discrimination against Roma in Europe just as there is a history 
of  discrimination against African Americans in the United States.4 The similarities and 
differences can be debated, but there is a commonality in the methods used to prove 
and remedy individual acts of  discrimination in both contexts. Since the United States 
Supreme Court’s decision in Brown v. Board of  Education5 there has been a concerted effort 





Rights Watch  in  its  report  on Czech Roma  in  1996 was  that  the Czech  government 
should “abide by its obligations under international law to respect and promote human 
rights and specifically to… [e]nsure that Roma are not treated in a discriminatory man-




In some states in the United States it is illegal to record conversations without the con-
sent of  all parties.9 In other states, it is legal to record a conversation with the consent 
of  only one party.10 Therefore, depending upon the particular American jurisdiction, the 
tape recordings made during the testing exercise may or may not have been admissible 
as evidence against the real estate agent.
Also, American statutes and case law would have supported an award of  compensatory 
damages, and possibly punitive damages, against the agent to make whole the tester and 













9 A  typical example  is the Illinois Eavesdropping Act, 720 ILCS 5/14, which makes  it  illegal to record 
a conversation without the consent of  all parties to the conversation.













as a means to detect housing discrimination.12 American courts recognize that testing 
is the best, and sometimes the only, way to prove discrimination. Testing is when two 




of  illegal discrimination. Often complaints of  housing discrimination disappear after 






so  different  from  the  European  experience  so  a  knowledge  of   American  law  may 
be helpful to European courts and policy makers in ensuring that all persons have access 
to equal and decent housing.
2 Housing discrimination is illegal in the United States
Housing discrimination was and continues to be a major social and legal problem in the 
United States.13  Since 1968,  it has been  illegal under  federal  law  in  the United States 
to discriminate in housing transactions based on a person’s protected status.14 Even prior 
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in the access of  housing.16 In the Civil Rights Act of  1866, Congress had provided that 
everyone is to be free of  racial discrimination in the right to inherit, purchase, lease, sell, 
hold and convey real and personal property.17 However, this very first civil rights law en-
acted following the Civil War and the emancipation of  the slaves was not fully enforced 
for 102 years. It was not until 1968 that the United States Supreme Court interpreted the 
1866 Act to prohibit refusals to sell private property because of  the race of  the buyer.18 
That same year Congress passed the more comprehensive Fair Housing Act.19








































based on the sex of  one of  the partners is discrimination because of  sex.
The 1988 Fair Housing Amendments Act added discrimination on the basis of  handicap 
and  against  families with  children  and  expanded  enforcement  and  remedies. Neither 




tody, or their designees, of  an individual under the age of  18 years.25 It includes preg-
20 Shellhammer v. Lewallen, 1 FH/FL ¶15,472 (N.D. Ohio 1983); Woods v. Foster, 884 F.Supp. 1169 (N.D, 
Ill, 1995); Reeves v. Carrollsburg Condominium, FH/FL ¶16,250 (D.C. 1997).
21 HUD Memorandum, Assessing Claims of  Housing Discrimination against Victims of  Domestic Vio-
lence under the Fair Housing Act and the Violence Against Women Act (Feb. 9, 2011) http://hud.gov/
offices/fheo/library/11-domestic-violence-memo-with-attachment.pdf






of  Trustees v. Garrett, 531 U.S. 356 (2001).
24 The Supreme Court did hold in Moore v. City of  East Cleveland, 431 U.S. 494 (1977), that a city violated 
Due Process when it enforced an ordinance that prohibited “close” relatives, who were related by blood, 












on a rocky ocean cliff  because of  concerns of  danger  to children); HUD v. Schmid, FH/FL ¶25, 139 
(HUD ALJ 1999) (swimming pool). Normally each case must be examined individually and one cannot 
draw stereotypes about all children. HUD v. Colclasure, FH/FL ¶26,109 (HUD ALJ 1998) (landlord cannot 




to deal with that tenant the same as they would with any unruly tenant.
ČPVP, ročník XXIV,  3/2016 324 Články
nant women or someone in the process of  securing legal custody of  a child.26 It does 
not apply in marital status cases. The provision protects foster families.27 The Act ex-
empts housing for older persons from the familial status prohibitions.28 This exemption 



















(S.D.N.Y. 2008),  the court upheld a  restriction on children under 16  living  in single  room occupancy 
(SRO) units operated by the City when the units lacked in-unit kitchens or bathroom facilities. The Court 
accepted the City’s argument that the restriction was necessary to protect the health and safety of  youn-
ger children. The Court also rejected the plaintiff ’s argument that the dangers in a SRO were preferable 
to those in homeless shelters or on the streets. The Court was not convinced that these alternatives were 
the only alternatives to a SRO unit. Mountainside Mobile Estates v. HUD, 56 F.3d 1243 (10th Cir. 1995), 
recognizes that an occupancy standard is legal if  the housing provider can demonstrate that the standard 
has a manifest relationship to the housing in question. In that case, the landlord was able to show that the 



























Subsection  (b) prohibits discrimination  in  the  terms,  conditions, or privileges of   sale 
or rental, or in services or facilities.
One of  the most important restrictions in the Fair Housing Act is subsection (c) that 
makes  it  unlawful  to  publish  any  discriminatory  notice,  statement,  or  advertisement. 
This subsection is very important because the exemptions in the Act do not apply and 
the  subsection  imposes  virtual  strict  liability  for  one who publishes  a  discriminatory 
statement. Subsection (d) makes it illegal to represent that a dwelling is not available, and 
subsection (e) prohibits blockbusting.
















Supp. 2d 1044 (D. Ore. 2001).
The Act further requires that new multi-family housing of  four or more units meet certain accessibi-
lity requirements. 42 U.S.C. § 3604(f) (3) (C). These requirements are relatively simple and inexpensive 






whether they conform to the Act.
33 E.g., NAACP v. American Family Mutual Insurance Co., 978 F.2d 287 (7th Cir. 1992), cert denied, 508 U.S. 
907 (1993).
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consent decree against Decatur Federal in 1992,34 there have been a number of  success-
ful cases filed against the mortgage lending industry that have resulted in major changes 
in  lending practices and substantial damages awarded to victims of  mortgage  lending 
discrimination. Section 3605 also applies to predatory loans that are targeted against 
classes protected by the Fair Housing Act.35
Section  3606  prohibits  discrimination  in  providing  brokerage  services.  Section  3617 
makes  it  illegal  to  interfere,  threaten,  or  coerce  persons  in  the  exercise  of   their  fair 
housing rights. This section has raised free speech concerns when the activities involve 
petitioning the government or the filing of  law suits.36
The 1988 Amendments Act expanded enforcement of  the 1968 Fair Housing Act be-
yond private civil suits for damages or injunctive relief.37 Complainants have the option 
to file a complaint with the United States Department of  Housing and Urban Develop-




power to bring enforcement actions in pattern and practice cases.39 The 1988 Act allows 
recover equitable and damage relief, we well as punitive damages (except in administra-
tive proceedings). It further allows for the award of  attorneys’ fees to prevailing com-
plainants. HUD also has power to issue regulations to enforce fair housing, which HUD 
has done and which are very useful to those seeking guidance about the requirements 
of  the Act.40
The Fair Housing Act also recognized that state and local  laws play a substantial role 








vestigation into the activities of  a neighborhood group that had filed a  lawsuit  in state court and pe-
titioned a local government to stop a group home from moving into the neighborhood. White v. Lee, 




















nation, often  in  the form of  restrictive covenants  that explicitly discriminated on the 
basis of  race,43 as well as many federal, state and local governmental laws and policies 
promoted racial segregation. Discriminatory lending practices restricted where persons 
could buy homes. The results of  those policies are evident in America’s cities today.
In  addition  to  “when  racial  discrimination  herds men  into  ghettos,”44 discrimination 
in housing causes real damage to the victims of  discrimination. Segregation affects em-
ployment and educational opportunities, public health, life expectancy, law enforcement, 
and the accumulation of  wealth – in other words, nearly all aspects of  life in the United 












45 Lipsitz & Oliver,  “Integration,  Segregation,  and  the Racial Wealth Gap,”  in  The  Integration Debate, 
(Hartman and Squires, editors, 2010); Alexander, The New Jim Crow: Mass Incarceration  in the Age 
of  Colorblindness (2010); Lipsitz, The Possessive Investment in Whiteness: How White People Profit 
from Identity Politics (2006).
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to stresses that affect not only the individual, but whole families and neighborhoods.46 
It offends human dignity in its most elemental form.
Discrimination also causes damage to the community at large.47  For  this  reason,  the 
United States Supreme Court has expanded standing to enforce the Fair Housing Act 
to community residents and to municipalities that are injured by discriminatory housing 
practices.48 The damage may include increased costs of  policing and other municipal 
services, diminished property values which cause a loss of  revenue to local governments 
that largely rely on property taxes for their revenue, and damage to the ability of  munici-
palities to attract investment and business opportunities.49 The loss of  human potential 
alone is incalculable.
4 Traditional standards of  proof
4.1 Intentional discrimination
Discrimination can be established by showing an intention to discriminate or by show-
ing a discriminatory impact.
46 See Lipsitz, How Racism Takes Place  (2011); Heifetz  and Heinz,  Separating  the Objective,  the Sub-
jective,  and  the  Speculative:  Assessing  Compensatory Damages  in  Fair Housing Adjudications,  27 J. 
Marshall  L.  Rev.  3  (Fall  1992)  http://www.jmls.edu/clinics/fairhousing/pdf/commentary/separa-
ting-objective.pdf; Heinrich,  The Mental  Anguish  and Humiliation  Suffered  by Victims  of  Housing 
Discrimination,  27 J.  Marshall  L.  Rev.  39  (Fall  1992)  http://www.jmls.edu/clinics/fairhousing/pdf/
commentary/mental-anguish-humiliation.pdf. And  see Khazan,  “Racial  Segregation  Is Making Ame-





48 Trafficante  v.  Metropolitan  Life  Insurance  Co.,  409  U.S.  205  (1972);  Gladstone  Realtors  v.  Village 
of  Bellwood, 441 U.S. 91 (1979).
49 A redlining case was filed by the City of  Baltimore against Wells Fargo Bank alleging that its predatory 





ders who engaged in discriminatory lending has also been upheld in City of  Miami v. Bank of  America, 





ction 3605 that governs mortgage lending and held that it protected only persons who were either denied 
a loan or offered unfavorable loan terms and conditions and that Cook County fell within neither class 
of  plaintiffs that Congress  intended to protect. Another district court  judge in the Northern District 
of  Illinois has strongly criticized this case and refused to follow it, as did the Court of  Appeals for the 
Eleventh Circuit. County of  Cook v. HSBC North America Holdings, 2015 WL 5768575 (N.D.Ill. 2015); 






chairs are not allowed in the congregate dining facilities of  a senior center. Circumstan-
tial evidence includes the housing provider’s rental history, statistics showing the number 
of  residents in protected classes where the nature of  the community would assume 
greater diversity, and the sequence when units were listed or taken off  the market.
As in cases involving employment discrimination, courts often employ a disparate treat-












In  the Czech case,  the real estate agent defended her refusal  to rent  to Roma on the 
ground that she had a previous bad experience with Roma tenants. This type of  stereo-
typing is never acceptable. An acceptable defense might be that the agent has checked 
the potential  tenant’s references and  learned about a prior history of  not paying rent 






discriminatory reason in a disparate treatment case. Raytheon Co. v. Hernandez, 540 U.S. 44 (2003).
51 Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 133 (2000). The Supreme Court has not decided 
a mixed motive case in the fair housing context, but it is likely that here to it would use the same analysis 
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problems or that families with children or persons with disabilities will necessary cause 
damage or disturb the peace and quiet of  other residents.52










or practice has a discriminatory impact even in the absence of  any proof  of  an intent 
to discriminate. HUD has adopted the disparate  impact  theory  in  its  regulations, and 
this regulation offers powerful support for finding that a rule or policy of  either a pub-
lic housing authority or of  a private landlord is illegal because of  its disparate impact 





tice that has a less discriminatory effect.54 The rule specifically states that a legally suf-
ficient justification may not be used as a defense against intentional discrimination.55
The United  States  Supreme Court  affirmed  the  disparate  impact  standard  under  the 






















tistics alone. Systemic testing that demonstrates the practical effect of  a particular policy 





5 Testing is an established means of  proving discrimination










Testing  is  exactly what  its  name  implies. One  conducts  a  test  to  see  if   housing  dis-
crimination is present. Today persons who discriminate, rarely disclose their motivation. 
Instead they try to disguise their actions.60 When properly  done,  testing  can disclose 
discrimination in prices and services, in unit availability, and in customer treatment.







for punitive damages under American law.
58 Gladstone Realtors v. Village of  Bellwood, 441 U.S. 91 (1979); Havens Realty Corp. v. Coleman, 455 U.S. 
363 (1982).
59 712 F.2d 319, 321-22 (7th Cir. 1983).
60 Zuch v. Hussey, 394 F. Supp. 1028, 1051 (E.D. Mich 1975), aff ’d, 547 F.2d 1168 (6th Cir. 1977); Hamilton 
v. Miller, 477 F.2d 908, 910 n. 1 (10th Cir. 1973); Richardson v. Howard, 712 F.2d 319, 321 (7th Cir. 1983).
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In the United States, testing is most often done by private fair housing organizations.61 
Frequently private  fair housing organizations  are  supported by  federal,  state, or  local 







Clinic in testing for fair housing violations during that period.
Testing is sometimes done by government agencies for the purpose of  enforcing the law. 
For instance, the United States Department of  Justice has a very active testing program 
and does testing all over the United States.63 More often, government agencies contract 






their  employees  are  not  violating  the  law  by  illegally  steering  customers  or  engaging 
in other forms of  housing discrimination. When properly undertaken to ensure compli-
ance with the law, self-testing may shield the employer from liability.64 Sometimes, hous-
ing providers will do their own testing, but more often they will contract with a local fair 
housing organization to do the testing for them.
There are many different types of  tests depending upon the situation. Trained test-
ers contact rental agencies, brokers, or financial institutions posing as persons seeking 
to rent or purchase a home to determine if  there is any evidence of  discrimination. Test-
ers are trained in how to behave and what to look for. Training generally is for several 
hours and often testers are required to do a field test as part of  the training. Testers have 
no relationship to any party in the case nor do they have any personal or economic inter-
est in the matter. They are given an assumed identity and informed of  the facts they are 





64 42 U.S.C.  § 3614-1  provides  that  self-testing  in  lending  cases  is  privileged  and may  not  be  obtained 
or used by any applicant, department of  agency in any civil action or investigation under the Fair Hou-
sing Act. The purpose of  the privilege is to encourage lenders to engage in self-testing.
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Generally a tester knows nothing of  the background of  the case nor is the tester given 
more facts than are necessary to conduct the test. This ensures that the tester will not 
be biased or will  not  attempt  to  entrap  the housing provider. The  test  is  considered 
successful whether or not discrimination  is  found.  It  is  equally gratifying  to find out 
that a housing provider is not discriminating as it is to detect discrimination. Immedi-
ately after the test, the tester writes down what happened in the test and then he or she 
is debriefed by the testing coordinator, who is often a paid worker for the fair housing 





or the test results to anyone other than the test coordinator or when called to testify. The 
identity of  a tester is kept secret except when a case proceeds to litigation.
Testing may be done by only one tester, such as when a tester goes to a number of  apart-
ment complexes  to determine  if   they meet  the accessibility  requirements of   the Fair 
Housing Act. More often paired  tests are conducted where  two or more  testers with 
roughly the same credentials except for their protected class status are sent to a housing 
complex to see if  they are given the same information or equal treatment.65
Some  tests  are  complaint-based.  In  other  words,  an  African-American  home  seeker 
complains to the fair housing organizations that she thinks that she may have been the 























parties to the conversation.67 The Justice Department cannot be restricted by state law 
in its investigation of  federal violations and, therefore, the United States can record tests 
even in those states that make recording illegal.68 Private fair housing groups have not 
challenged these state laws even though the groups are acting as private attorneys general 
in enforcing federal law.69
6 Testing is legal and ethical





providers that they discriminate or to lead a housing provider into making incriminating 
statements. Testers simply assume an identity and allow that identity to speak for itself. 
If  the landlord treats all applicants equally, the test is termed a success; the same as when 
the landlord treats applicants differently. Each applicant is unaware of  the way the other 
tester is treated and will generally not ever know for sure if  there was discrimination until 















Conduct  prohibit  an  attorney  from making  false  statements  to  third  parties.  Rule  4.  1.  Further,  be-










7 Testers are entitled to recover damages

























78 See  Davis  v  Mansards,  597 F.  Supp.  334,  347-48  (N.D.  Ind.  1984)  (Court  awarded  actual  damages 
of  $ 5,000 to a female tester who was deeply affected by the rejections of  her application and $ 2,400 
to her husband because he was less profoundly affected.)






ed damages for emotional harm without requiring proof  of  the actual dollar value of  the injury. The 
amount awarded should make the victim whole
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lish the real harm that exposure to discrimination causes to all persons.79 Also, the more 
blatant the discrimination and harmful the conduct the more likely it is that a fact finder 
will infer damage and award a large amount of  money even to a tester who went into 











importance of   damage  awards  in  compensating persons  for  their  injuries  and  in  de-
terring such misconduct in the future. However, the Czech judge’s reaction to the re-
quest  for  damages was  quite  normal. Why  should  the  law  compensate  persons who 
79 However, expert testimony to support emotional distress is not required. Damage can be inferred by the 
fact finder from the testimony of  the victim or from the circumstances. Human Rights Commission v. 













































erations to eliminate the effects of  discrimination and the segregated housing patterns 
discrimination produces. Both the government and the private sector must be diligent 
and proactive in combatting this societal cancer. Testing has proven to be one of  the 
most effective means of  identifying discrimination so that both private individuals and 
the government can aggressively combat it. Consequently, testing for housing discrimi-
nation should be encouraged, and when testers sue, they should be awarded damages 
on the same basis as bona fide complainants.
